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Workmen's compensation proceeding.  The Probate Court, Shelby County, Sylvanus Polk, J., entered judgment allowing compensation.  Employer and insurer appealed.  The Supreme Court, Tomlinson, J., held that death caused by storm while employee was being transported by employer to sleeping quarters resulted from a danger common to general public and not peculiar to employment, and was not compensable.

Judgment reversed and petition dismissed.

Burnett and Prewitt, JJ., dissented.

TOMLINSON, Justice.

Alberta Jackson seeks compensation under the Workmen's Compensation Statute, Code, § 6851 et seq., for the death of her husband, Sam Jackson.  It is a fact that his death occurred in the course of his employment by Clark & Fay, Inc.  He was killed by an act of God, to‑wit, a storm, while being transported by employer over the public highway in employer's truck from his place of employment at the end of the day's work to employer furnished sleeping quarters some miles away.  The determinative question is whether this injury and resulting death arose out of his employment.

This appeal is from the judgment of the Probate Court allowing compensation. Statements in the opinion of the Trial Court give rise to the impression that it considered  the case compensable because Jackson was at his place of employment at the time of the accident, and doing that which his employer expected, to‑wit, being transported back to his sleeping quarters.  But our decisions are very clearly to the contrary.  In Thornton v. RCA Service Company, Inc., 188 Tenn. 644, 646, 221 S.W.2d 954, 955, it was held that 'the mere presence at the place of injury because of employment will not result in the injury being considered as arising out of the employment', citing several of our cases so holding.

[1]  In order to hold this case compensable under our statute each of two questions must be answered in the affirmative.  The first of these questions is this:  Was the danger of being injured by a storm while traveling to and from his work in a truck along a public highway a danger peculiar to Jackson's work, rather than a danger common to the neighborhood through which the storm happened to be raging at the time it struck the truck which was traveling through that neighborhood?  An affirmative answer is required if the death of Jackson is to be held compensable because 'the causative danger must be peculiar to the work and not common to the neighborhood.  * * * an injury purely coincidental, or contemporaneous, or collateral, with the employment, * * * will not cause the injury or seizure to be considered as arising out of the employment.'  Scott v. Shinn, 171 Tenn. 478, 482‑483, 105 S.W.2d 103, 105.  (Emphasis supplied.)

[2]  The second of these two questions (actually, it is embraced within the first) is:  Could such an injury reasonably have been contemplated if it had been thought of at the time of the employment as a risk incident to Jackson's duties?  If not, then the case is not compensable, because although the injury "need not have been foreseen or expected, but after the event it must appear to have had its origin in a risk connected with the employment, and to have flowed from that source as a rational consequence."  Scott v. Shinn, supra.

In the numerous conferences of this Court concerning this case there have been mentioned in support of the Trial Court's decree our following decisions: Central Surety & Insurance Corporation v. Court, 162 Tenn. 477, 36 S.W.2d 907; Mayor and Aldermen of Town of Tullahoma v. Ward, 173 Tenn. 91, 114 S.W.2d 804; W. C. Sharp Drug Stores v. Hansard, 176 Tenn. 595, 144 S.W.2d 777; Carter v. Hodges, 175 Tenn. 96, 132 S.W.2d 211; Carmichael v. J. C. Mahan Motor Co., 157 Tenn. 613, 11 S.W.2d 672; Whaley v. Patent Button Co., 184 Tenn. 700, 202 S.W.2d 649; T. J. Moss Tire Co. v. Rollins, 191 Tenn. 577, 235 S.W.2d 585; Tapp v. Tapp, 192 Tenn. 1, 236 S.W.2d 977.

While some of the above mentioned cases seem to be border line decisions which should be confined to their particular facts, nevertheless, upon reading them it will be found that in each the injury arose from a foreseeable risk incident to the work which the employee was required to do, except Whaley v. Patent Button Co., supra.  There the Court found evidence which seemed to satisfy it of a causal connection between the conditions under which the work was required to be performed and the resulting injury in that the assault was made upon the employee because of the fact that he was operating one of the machines, a job from which the aggressor had been discharged.  The majority of this Court is of the opinion that no one of these cases is authority for the conclusion reached by the Trial Court in the case now being considered.

 In dealing with that particular question with which this case is concerned, the circumstance under which the injuries of employee are compensable is clearly brought out in Carter v. Hodges, 175 Tenn. 96, 132 S.W.2d 211, and the circumstance under which the employee's injuries are not compensable is outlined with equal clarity in Scott v. Shinn, supra [171 Tenn. 478, 482‑483, 105 S.W.2d 105].

In Carter v. Hodges, supra, the duties of employee, Hodges, made it necessary for him to frequently spend nights in hotels.  So that was a part of his employment.  He lost his life by reason of a fire which destroyed the hotel wherein he was so staying.  It was held to be a compensable injury on the ground that the danger of being injured by the hotel burning is a danger incident to staying in a hotel at night.  No reasoning is necessary to sustain the statement that the burning of the hotel is a foreseeable hazard.  The rigid laws aimed at prevention of fires in hotels, and laws with reference to fire escapes therein, and other such laws, conclusively illustrate that the hazard of fire in a hotel is generally recognized.  Thus it was a foreseeable hazard incident to the employment; therefore, compensable.

On the other hand, in Scott v. Shinn, supra, the employee walked in a store for the purpose of delivering bottled beverages, a duty of his employment.  He was shot and killed by a man who entered for the purpose of robbery.  This Court held that this case was non‑compensable, saying:  'We are unable to see any causal connection between the nature of Scott's employment and his injury. Walking in on a holdup cannot be said to have been a peculiar danger to which his work exposed him.'

In both Carter v. Hodges, supra, and Scott v. Shinn,  supra, the employee was at the place expected by the terms of his employment and doing that which was expected of him by reason of his employment.  In the Carter case the injury was held compensable because it came naturally from a foreseeable hazard incident to the employment.  In the Scott case the injuries were held non‑compensable because they resulted from a reasonably unforeseeable happening not a hazard incident to the employment.

In Porter v. Travelers Insurance Company, 163 Tenn. 526, 43 S.W.2d 1066, 1067, employee, Porter, while performing his duties, at the time and place expected of him, happened to walk into a group of men who were being robbed. The robber shot Porter.  The case was held to be non‑compensable with this statement:  'This employee met his death, not because he was a collector of the ice company, but because he was numbered in the crowd.  We find no causal relation between the employment and the accident.'

In Thornton v. RCA Service Company, Inc., 188 Tenn. 644, 221 S.W.2d 954, 956, employee Thornton, in the course of his employment, stopped at a restaurant for dinner, as was expected of him.  He was assaulted and severely injured by a stranger who was either drunk or insane.  The case was held non‑compensable 'because the assault did not arise out of any risk peculiar to the employment of the party assaulted, and was not made because of the employment, or identity of his employer.  * * * He was not subjected to any more or different risk from that of any other member of the public who happened to be in this restaurant at that time.  The fact is that a man who was either crazy, or drunk or otherwise irresponsible,  just happened to select Thornton from those present as the person upon whom he would make the assault.'

 The injuries in the case at bar cannot be held compensable without overruling the cases above discussed, in the opinion of the majority of this Court.  Each of them simply followed the fundamental rule stated in Hendrix v. Franklin State Bank, 154 Tenn. 287, 290‑291, 290 S.W. 30, 31, as follows: "It is essential that the injury to the employee which the law obligates the employer to compensate for be one that by the exercise of foresight the employer might have contemplated as a result of engaging in the business and contracting with his workmen."

It is obvious in the case at bar that the employer, Clark & Fay, could not by the exercise of foresight have contemplated that Jackson might be killed by a storm, because he was being transported in a truck over a public highway to and from his place of employment.

[3]  Acts of God are held compensable when the employee, by reason of his employment, is subjected to a hazard from such act of God not common to the general public, but peculiar to the nature of the employment and to the conditions under which that employment is required to be performed.  See Schneider's Workmen's Compensation Law, Second Edition, Volume 1, Section 298; and 58 American Jurisprudence, page 760, Section 260.  Our sun stroke cases resulting from overheat brought on by exertion in the hot sun in performing the duties of the employment are illustrations of an act of God creating a foreseeable hazard peculiar to the work of the employee as distinguished from a hazard common  to the general public.  It is generally known that the danger of a sun stroke under such conditions exists.

[4]  But there is no such situation in the instant case as that immediately above detailed.  This storm was not a danger peculiar to the work in which Jackson was engaged.  It was a danger common to the general public at the time and place where it occurred.  It was not a hazard incident to his employment. It did not have its origin in a risk connected with that employment.  It did not flow from that source as a rational consequence.  The employer by the exercise of reasonable foresight could not have reasonably contemplated this hazard as a result of transporting his employees from their place of employment to their night quarters.

It is said in conference that our Scott v. Shinn, supra, was based on a Massachusetts decision which a subsequent Massachusetts Court has overruled. Whether or not this is a factually correct interpretation of the subsequent Massachusetts case is immaterial.  Scott v. Shinn, simply reenunciated the principle long prior thereto stated in Hendrix v. Franklin State Bank, supra, and heretofore quoted.  The fact that the great Court of Massachusetts has changed its mind, if it has, is no reason for our overruling that line of cases illustrated by Scott v. Shinn, and consistently followed by this Court since the enactment of our Workmen's Compensation Statute.

For the reasons stated, and upon the authority of the decisions hereinbefore mentioned, the majority of this Court, with Mr. Justices Prewitt and Burnett disagreeing, feel compelled to conclude that the injuries which befell Jackson did not arise out of his employment; hence, not compensable.  Accordingly, the decree of the  Probate Court will be reversed and the petition dismissed with all costs adjudged against petitioner, Alberta Jackson.

BURNETT, Justice (dissenting).

Mr. Justice PREWITT joins me in dissenting to the majority opinion in the above case.

This is a workman's compensation case.  The trial judge after a full hearing determined that the dependents of the deceased employee, Sam Jackson, were entitled to compensation under the Act.  Necessary steps have been taken to seasonably perfect an appeal to this Court where excellent briefs have been filed, argument heard and we now have the matter for determination.

 All questions are conceded allowing the petitioners compensation except the plaintiffs in error contend that at the time of the injuries and death of the deceased employee this did not arise during the course of the employment.  In plaintiff in error's brief it is said:  'the only question presented to the Court was whether or not death due to an act of God, to‑wit, a tornado, was compensable when there was no causal connection between the death and the employment and the workman was exposed to no more hazards than others in the same locality.'

Clark & Fay, Incorporated, had employed one Gatson to do certain brick work or masonry work at Cotton Plant, Arkansas, which is about 20 miles from Brinkley, Arkansas, and around 100 miles from Memphis, Tennessee.  Gatson among others employed the deceased employee, Sam Jackson, to make the trip to Arkansas and do the work.  Additional labor was furnished from the farm.  Clark & Fay, Incorporated, arranged for the transportation of these employees from Memphis and for  their meals, and hotel accomodations at Brinkley, Arkansas, as there were no accommodations for them at Cotton Plant, Arkansas.  Clark & Fay, Incorporated, furnished the gasoline and arranged for Gatson to use his truck to transport these men to and from their work at Cotton Plant, Arkansas, to Brinkley, Arkansas, where they were housed at night during this work.

This work had started some two days before the deceased was injured and died as a result of these injuries.  Each evening after work at about 5:30 they quit their work at the plantation and were taken in the truck, furnished by the defendants to Brinkley, Arkansas, and each morning they were transported back to this work in this truck.  On the third day, March 21, 1952, the men, including the injured employee were engaged in laying brick and fixing a chimney at the direction and under the control of a supervisor for the plaintiffs in error.  At about 5:00 o'clock on the fatal evening it began raining and the men were instructed by their superior to quit for the day and to cover their work.  They did this.  After this was done they were directed to get into the truck to be taken to their hotel where they were staying at Brinkley, Arkansas, for the purpose of spending the night to return to the job the next morning.  Their supervisor had preceded them in his car.  As they were driving along the road, the truck being driven by a fellow employee, and when they were about 9 miles from their place of work and nearly halfway to where they were kept for the night, they noticed a big cloud approaching.  The truck driver tried to outrun what turned out to be a tornado, but without success. This tornado hit the truck and carried the truck and the men in it about 150 yards over into a field, demolishing it, and throwing men about the field, all of whom were injured.  The deceased employee, Jackson, was so badly hurt that he was left behind and was later taken by someone to a hospital in Little Rick, Arkansas, where he died during the night.

The trial court found: 'The Court finds that the presence of Sam Jackson in that particular truck, on that particular road, at the particular time and place that the tornado struck, was incidental to the said employment, and pursuant to the arrangements made by, and the directions of the employer; that the said circumstances occasioned and contributed to the death of Sam Jackson; and contributed to and participated with the tornado in making the set of circumstances which caused and resulted in the injuries and death of Sam Jackson; and his injuries and death arose out of and in the course of his employment, as this clause is liberally construed.'

It is conceded that the Courts of this State have never had before them the exact question herein, that is, whether or not one injured by an act of God is compensable under our Compensation Act.  Numerous cases pro and con on the question are cited in the briefs of the respective parties.  It would not profit anything to review these cases as it seems to us that the facts of the particular case under the applicable statutory enactment of the State as interpreted by the Courts of that State are probably controlling in the respective opinions.

The basis of the argument contesting the applicability of our Workmen's Compensation Law to the facts of this case are that in the instant case there is no causal connection between the injury and the employment and that the employment and the tornado must be essentially related. It is said that in the cases wherein compensation is allowed are based on facts which showed that the employment presented additional hazards to the act of God, not shared in by other members of the community.  To illustrate this argument it is conceded 'had the deceased in this case been actually laying brick at the time the tornado struck a chimney or a wall causing it to topple upon him producing death then no one would argue against recovery.'  Then following this concession it is said that under the evidence which is true, that 'at the time the tornado struck the deceased he was riding with others in a truck upon an open road along with other vehicles which were likewise struck.'  It is hard to get the wise distinction between being required to lay brick and being struck by the tornado and being required to ride the truck and getting hit by the tornado.

As we view the matter the facts of the case show, and it was so found by the trial judge, that at the time of the injuries which resulted in the death of this employee, he was being transported by his employer from a place of work to a place where he was kept by the employer during the night and then would be transported back to the place of the work the next day.  In other words if the employee had not been at this particular point at the time that the tornado struck he would not have been injured and killed probably.  He was at this point at the direction of his employer and was in a conveyance furnished by the employer and operated by the employer's servant.  Under such circumstances it is hard for us to make any fine distinction between one thus injured and one being run into by a truck when he is traveling along the road in the employer's conveyance at the direction of the employer and is killed.  Under such circumstances, where no act of God intervened but just the negligence of another, we do not think it would be contended that the dependents of the employee were not entitled to compensation.

We have consistently held that where transportation is furnished an employee as a part of the employment contract that the employee's accidental death while on the way to work in the morning is compensable as arising out of and in the course of employment.  W. C. Sharp Drug Stores v. Hansard, 176 Tenn. 595, 144 S.W.2d 777; and that where a policeman was injured along his way home from work in arresting a guilty drunk driver was entitled to compensation; Mayor and Aldermen of Town of Tullahoma v. Ward, 173 Tenn. 91, 114 S.W.2d 804, and that a candy salesman who died in a fire in Atlanta where his employment required him to spend the night preparatory to keeping his work was entitled to compensation; Carter v. Hodges, 175 Tenn. 96, 132 S.W.2d 211.  We could repeat a number of other cases if time was sufficient for our investigation to point these out.  It seems though that this line of cases is sufficient to show the thought of the courts in determining the question.  The question in the cases cited is related to the question under consideration.

As heretofore said the question in this suit is, Did the accident arise out of Jackson's employment?

It is argued with great force, by the employer, that the definition of this term ('out of the employment') has been fixed by this Court in many previous decisions.  And particularly by the language used in Scott v. Shinn, 171 Tenn. 478, 482‑483, 105 S.W.2d 103, 104, as follows: "Excludes an injury which cannot fairly be traced to the employment as a contributing proximate cause and which comes from a hazard to which the workmen would have been equally exposed apart from the employment. The causative danger must be peculiar to the work and not common to the neighborhood.  * * * It need not have been foreseen or expected, but after the event it must appear to have had its origin in a risk connected with the employment, and to have flowed from that source as a rational consequence."

The author of American Jurisprudence says of the term: 'Whether an injury arises out of and in the course of the employment, so as to be compensable under a workman's compensation act, depends upon the peculiar circumstances of each case.  The question may not be resolved by reference to any fixed formula.'  58 Am.Jur., page 718, Sec. 210.

An English Lord has said (the term is lifted bodily from the English Act): 'The few and seemingly simple words 'arising out of and in the course of the employment' have been the fruitful (or fruitless) source of a mass of decisions turning upon nice distinctions and supported by refinements so subtle as to leave the mind of the reader in a maze of confusion.  From their number counsel can, in most cases, cite what seems to be an authority for resolving in his favour, on whichever side he may be, the question in dispute.'  Lord Wrenbury in Herbert v. Foxx & Co., 1916, 1 A.C. 405, 419.

We think that this statement is without a doubt one of the most truthful that can be found anywhere in the law books.  Anyone who makes any search and study of the decisions will find the statement true without question.

 We again refer to the definition of the term or statement of the term above quoted from Scott v. Shinn, supra.  A careful analysis of this opinion will show the reader that this conclusion is largely based upon an opinion of the Supreme Court of Massachusetts in the McNicol's Case, 215 Mass. 497, 102 N.E. 697, L.R.A.1916A, 306.  It was expressly stated in the Shinn case, after quoting at length from the Massachusetts case, that this case had been cited with approval by this Court in several previously reported decisions. Many of these decisions are cited in the Shinn case.  In 1940 the Supreme Court of Massachusetts in Caswell's Case, 305 Mass. 500, 26 N.E.2d 328, 330, adopted what seems to us a much more applicable and fair definition of the term.  In adopting this definition, hereinafter to be quoted in full, the Supreme Court of Massachusetts was dealing with an injury to an employee who was injured by reason of a cyclone striking a building in which he was working and knocking the building down on him and injuring him.  Be this as it may the definition of the term thus employed in allowing this employee compensation seems to us the fair, reasonable and the more correct definition to be applied to the term.  The Massachusetts Court said: 'There is another principle upon which the employee, in our opinion, is entitled to compensation.  Unquestionably, the injury was received in the course of his employment.  The only other requirement is that the injury be one 'arising out of' his employment.  It need not arise out of the nature of the employment.  An injury arises out of the employment if it arises out of the nature, conditions, obligations or incidents of the employment; in other words, out of the employment looked at in any of its aspects.'  (Emphasis supplied.)

 We think the italicized language more nearly meets the requirements of the Workmen's Compensation Law than any we have seen.  We now expressly approve and adopt such as the correct definition of the term 'arising out of the employment'.  In fact we have applied such a definition in many cases heretofore decided without expressly so saying.

In Carmichael v. J. C. Mahan Motor Co., 157 Tenn. 613, 11 S.W.2d 672, 673, this Court allowed compensation to an employee who was shot in the eye by an air rifle which was being played with by some boys visiting at the motor company.  The Court in that case recognize that: 'The Compensation Act cannot be considered as a statute intended to define a situation or fix a liability by adherence to rules of the common law applicable in negligence cases.  It was intended to relieve society of an economic burden and to ameliorate a social condition, and therefore must be construed as imposing liabilities without reference to the common law.  The language of the act defining compensable injuries must be construed according to the fair meaning of the words used and in their ordinary sense, without reference to conditions under which the common law afforded compensation to an injured employee.

It is inescapable to our minds under the facts shown by the record and heretofore related in this opinion that one could reach the conclusion that this injury did not arise out of the employment under the circumstances.  We too have held that where an employment imposes upon the employee a duty to travel at the will of the employer, making risk of travel directly instant to the employment, that the resulting injuries are compensable. Central Surety & Insurance Corporation v. Court, 162 Tenn. 477, 480, 36 S.W.2d 907, 908.  In this case this Court speaking through Mr. Justice Cook very clearly saw, and so stated, that there were many times within the compensation act wherein rules that had been laid down should have exceptions engrafted on them.  In the Court case, supra, the rule relied upon by the employer was that injuries resulting to employees while away from their business and injuries due to common hazards of the street were not compensable.  The Court said: 'This general rule calls for an exception where the contract of employment subjects the employee to such risks and hazards as are incident to performance of duty.  This is so because the employment imposes the duty upon the employee to go from place to place at the will of the employer in the performance of duty, and the risks of travel are directly incident to the employment itself.'

It is obvious that this holding and statement of this Court can very easily be paraphrased to fit the facts of the present case.  Here the employment imposed a duty upon Jackson, the employee, to go to the place that he was working and to the home where he was kept by and at the direction of the employer and it seems to us then that any risks that he had were clearly incident to the employment and comes well within the definition of this term that we have herein adopted, heretofore set forth.

In Mayor and Aldermen of Town of Tullahoma v. Ward, 173 Tenn. 91, 114 S.W.2d 804, we held that a policeman (off duty) who was hit by a drunken driver was entitled to compensation.  The Shinn case was expressly distinguished. We, in effect, applied the term as it is herein defined.  Again in Whaley v. Patent Button Co., 184 Tenn. 700, 202 S.W. 649, we held one shot by an insane, discharged employee compensable.

In E. I. Du Pont De Nemours Co. v. Lilly, Ind.App.1947, 75 N.E.2d 796, 798, the appellate courts of Indiana held that an employee struck by lightning while following his employer's instructions to take shelter a safe distance from explosive powder during a storm, arose out of his employment so as to be compensable.  The Court in this case quotes from another Indiana case [Broderick Co. v. Flemming, 116 Ind.App. 668, 65 N.E.2d 257] wherein it is said:  There is "evidence in the record to justify and warrant the Full Industrial Board in finding that Flemming would not have been at the place where the accident occurred except for his employment, and for his reason there was and is a causal connection between the conditions and environment of the employment and the resulting fatal accident, and also there is ample evidence to support the finding of the Industrial Board that the accident 'arose out of the employment' as those words are used in the Indiana Workmen's Compensation Act."

In the Georgia case of McKiney v. Reynolds & Manley Lumber Company, 79 Ga.App. 826, 54 S.E.2d 471, 473, that Court held that an employee of the lumber yard who was struck by lightning and killed was entitled to compensation.  The court among other things said: 'The evidence shows that the employee was where his duties required him to be, in the large lumber yard among stacks of wet or damp lumber, and the finding was demanded that by reason of his employment he was exposed to a hazard not equally shared by the community.  It is of no importance that lightning had never before struck in the lumber yard.  The test is not whether the injury was caused by an act of God, but whether the one injured was by his employment specially endangered by the act of God, be it lightning, tornado, or windstorm.  * * * We hold that under the evidence in this case the employee met his death from an accident arising out of his employment * * *.'

Regardless of what definitions our decisions have heretofore applied to the term 'arising out of the employment' we have granted compensation in various cases where the facts showed that the injury arose out of the nature, conditions, obligations or incidence of the employment as viewed from most any of its aspects.  Those principles were applied by this Court in T. J. Moss Tie Co. v. Rollins, 191 Tenn. 577, 235 S.W.2d 585, where a laborer who was loading cross‑ties suddenly stopped after carrying a tie and his head snapped and he fell to the ground.  It appeared that on that date it was very hot and the record showed that his death was not due to heart failure but was due to a sun stroke.  In Tapp v. Tapp, 192 Tenn. 1, 236 S.W.2d 977, we applied the same principle again where a truck driver 'blacked out'.  In this case we held that 'causal connection' in applying the term meant that it was used in the sense that the accident had its origin in the hazards to which the employment exposed the employee while doing his work.  This Court held in both of those cases that the injury was compensable.  Then there is the Virginia case of Scott County School Board v. Carter, 156 Va. 815, 159 S.E. 115, 83 A.L.R. 229, where a school teacher was killed in a school room which was demolished by a cyclone.  The case of Industrial Commission of Ohio v. Hampton, 123 Ohio St. 500, 176 N.E. 74, is a tornado case.  In both of these cases compensation was allowed.

There are decisions denying compensation in similar circumstances but we are unable to follow them.  Such cases are Abell Chevrolet Co. v. Industrial Commission, 370 Ill. 460, 19 N.E.2d 361; Gale v. Krug Park Amusement Co., 114 Neb. 432, 208 N.W. 739, 49 A.L.R. 1213; Baker v. State Industrial Commission, 138 Okl. 167, 280 P. 603; Stone v. Blackmer & Post Pipe Co., 224 Mo.App. 319, 27 S.W.2d 459; Rush v. Empire Oil & Refining Co., 140 Kan. 198, 34 P.2d 542.

By reason of Sam Jackson's employment he was at the place where he was injured.  He was where his employment took him, and the hazard of the tornado passing over at that particular time seems to us as incidental to such employment.  This is not changed by the fact that the public generally in that vicinity was exposed to the hazards of the tornado.  The admitted facts compel the inference that the injury to Jackson resulted from conditions produced by the tornado, and likewise because he was in the particular locality at the time in question.  That fact is due to his employment.  If he had not been on this employment and required to go backward and forward on this night, he might have been at home in Memphis and not where he was injured and killed.  It is certain that if it had not been for this employment and his superior directing him to get in this truck and go home at the time that he would not have been on the road when he met his fatal death.

 Such being the case, the facts clearly warrant the conclusion that the injury of Jackson and resulting death was received in the course of his employment and likewise that his injury arose out of his employment within the spirit, purpose, and meaning of our Workmen's Compensation Act.  The result is that the judgment below should be affirmed.

On Petition to Rehear

TOMLINSON, Justice.

This petition calls attention to the great importance of the results of this case to the widow and child of the deceased workman.  When the majority decision in this case was rendered, those of the Court constituting that majority were keenly aware, and accordingly as regretful, of the importance of the results of this case to these persons.  However, under the wording of our statute, as construed by all our decisions, we felt compelled to reach the conclusion stated.  The matter is fully discussed in the majority opinion. Further discussion could amount to nothing more than a repetition of that already said.

The petition refers as authority for its insistence for a reversal of our former opinion the cases of Central Surety & Insurance Corporation v. Court, 162 Tenn. 477, 36 S.W.2d 907, and Employers' Liability Assurance Corp. v. Warren, 172 Tenn. 403, 112 S.W.2d 837.  Both of those cases were held compensable because the injury arose from a foreseeable risk directly incident to the employment itself; thus considered a part of the contract of employment between employer and employee under the Workmen's Compensation Law, Code, s 6851 et seq.  The thought of being killed by a storm while traveling from the place of employment to sleeping quarters cannot, in the opinion of the majority, be said by any logical course of reasoning to have been a foreseeable risk incident to the employment of deceased.

 Petitioner strongly relies on the Indiana cases of E. I. Du Pont De Nemours Co. v. Lilly, Ind.App., 75 N.E.2d 796, and In re Harraden, 66 Ind.App. 298, 118 N.E. 142.  Both cases do say that the injuries in each fell within the Workmen's Compensation Act because the injured employee was at his place of employment doing what he was supposed to do at the time he was injured by some unforeseeable and disconnected act.  Our decisions simply hold to the contrary, as expressly observed in our former opinion.  Counsel could hardly expect this Court to desert its own decision in order to embrace the decisions of another jurisdiction holding to the contrary.  Hence, from that point of view, the petition should be addressed, in so far as future cases are concerned, to our legislature.

In the opinion of those members of this Court who joined in the majority decision heretofore announced, this petition to rehear must be, and accordingly is, denied.

Cite as: 201 Tenn. 171,  297 S.W.2d 93)


The MASON‑DIXON LINES, Inc.


v.


Janie LETT.


Supreme Court of Tennessee.


Dec. 7, 1956.

Workmen's compensation proceedings.  Judgment for claimant in the Circuit Court, Sullivan County, Shelburne Ferguson, J., and the employer appeals.  The Supreme Court, Tomlinson, J., held that the death of employee by lightning was compensable.

Judgment affirmed.

[1] WORKERS' COMPENSATION k1940

413k1940

Supreme Court cannot disturb findings of trial court in a workmen's compensation case when supported by substantial evidence.

[2] WORKERS' COMPENSATION k1570

413k1570

Evidence sustained award of compensation for death of employee on ground that accident arose out of and in course of employment where the employee had been ordered by the foreman to fence and irrigate the employer's premises and that was the chore he was performing when he was struck by lightning while his hand was on a pump.

[3] WORKERS' COMPENSATION k637

413k637

Acts of God are compensable where the employee by reason of his duties is exposed to a peculiar danger from such act and the danger is one greater than applicable to persons generally in the community.

[4] WORKERS' COMPENSATION k1940

413k1940

A judgment allowing compensation from an act of God resulting from being struck by lightning is not to be disturbed where there is substantial evidence to support a conclusion that there springs from the employment in which the workman was engaged a special risk of being struck by lightning.

[5] WORKERS' COMPENSATION k1570

413k1570

Evidence did not justify denial of an award of compensation for death of deceased who was struck by lightning when his hand was on pump of the employer on the ground that the death resulted from an act of God where deceased was subjected to an extra hazard because of his employment.

 TOMLINSON, Justice.

The widow was allowed workman's compensation on a finding by the Circuit Judge that the death of her husband, C. V. Lett, arose out of and in the course of his employment by The Mason‑Dixon Lines, Inc.  In so doing, the Judge rejected the insistences of Mason‑Dixon that deceased .... met his death by reason of an act of God.  These insistences are renewed in support of its appeal.

[1]  Since this Court may not disturb the fact findings of the trial court in a workmen's compensation case when supported by substantial evidence, no attention need be given to the fact that certain substantial evidence in support of the findings is contradicted in some respects by evidence offered in behalf of Mason‑Dixon.

Mason‑Dixon operates trucks commercially. It likewise maintains what seems to be a commercial pleasure resort, consisting of a clubhouse, lake, boat dock, boats, in the setting of a lawn and appropriate shrubbery, etc., and around which it maintains a fence.

Adjoining the resort, Mason‑Dixon has some thirty (30) acres of land which, during 1954, was put to the use of growing certain agricultural products with the operator thereof being the deceased, C. V. Lett, on a share‑crop basis.

In connection with the operation and maintenance of this pleasure resort, and especially for the watering of its lawn and shrubbery, and for use in watering growing crops on the land allocated to agriculture, Mason‑Dixon maintained a pump and connecting aluminum pipes running here and there from its lake over both the land devoted to (1) agriculture, and (2) the pleasure resort.  The pipes were movable from place to place on all the premises mentioned.  Water was forced by this pump through these pipes onto such of the premises as the pipes might be at a particular time.  The maximum unit for watering at one time was seven (7) acres.

Deceased was employed by Mason‑Dixon to work at this resort when not engaged in his crops, and was paid $1 per hour for his services.  Apparently, he was allowed to keep his own time, when a foreman was not there.  He took care of the lawn, boat houses, swimming pool, fencing, etc.  The record discloses that he worked consistently a number of weeks prior to May 6, 1954.  Thereafter, he did no more work until July 2, the day of his death, being engaged in his crops during this interim.

On the day of his death a foreman for Mason‑Dixon directed him to irrigate, and do some fencing.  In order to lay the pipes for such irrigation the foreman sent over four other Mason‑Dixon employees, including the son of the deceased. These workmen, with the exception of the son, left after the pipes were laid.  A number of hours are required for the proper watering of each unit.

When the deceased came home from his work for the mid‑day meal he was 'up' with his crops.  After eating, he returned to the premises of Mason‑Dixon to do this  fencing, etc.  He carried along a hammer, staple puller, staples and a carpenter's apron.  He did some fencing or repairing thereof.  During this time the pump was in operation, watering at the same time the lawn and one of the crops.

With matters in the status related, the deceased, as best we can interpret this record, 'went to the lake where he watered the' saddle horses of Mason‑ Dixon.  Then it was 'there come up this storm and he (the deceased) went down to cut it (the pump) off'.  The witness, this son, was 300 to 400 yards away from the pump screwing the spigot off the hose through which water was being pumped when there occurred a flash of lightning, which shocked the witness whose hand was in contact with the spigot.

The dead body of the deceased was on the ground by the pump, and the print of his hand, that is, the outer skin thereof was burned on the pump.  His body was burned here and there.

The only conclusion permissible from the record is that Lett met his death by this stroke of lightning because his hand was on the pump which, we may infer, was made of iron or steel, he being in the act of cutting off the pump.

[2]  The evidence permits the Trial Court's finding that this accident arose out of and in the course of his employment that day by Mason‑Dixon.  He had been ordered by his foreman to fence and irrigate, and that is one of the chores he was performing.  The foreman who gave this order concedes the obligation of Mason‑Dixon to pay him for what he did that afternoon.  It was proper that he cut the pump off, and this, as a part of that which he was told to do, or, at least, it may be so inferred from the evidence.  But, says Mason‑Dixon, this death was the result of an act of God, to‑wit, the lightning.

[3]  In Jackson v. Clark & Fay, Inc., 197 Tenn. 135, 141, 270 S.W.2d 389, this Court noted that acts of God are compensable under the statute when the employee, by reason of his duties, is exposed to a peculiar danger from such act; that is, one greater than persons generally in the community.  The rule seems to be general, and is well established.  The difficulty is in determining when it is applicable.  Among the texts and authorities where there are collected decisions on this point in cases arising from lightning strokes are Volumes 13, 40 and 46 A.L.R., respectively, at pages 977, 401, and 1218, respectively.

[4]  It is manifest from a reading of the annotations in the references that the Courts had difficulty frequently in reaching a decision.  But there is to be gathered from an overall appraisal of the decisions the thought that the judgment of the lower Court allowing compensation is not disturbed where there is substantial evidence to support a conclusion 'that there springs from the employment in which the workman was engaged a special risk of being struck by lightning'.

In the New York case of Madura v. City of New York, 238 N.Y. 214, 144 N.E. 505, 506, the action of the trial tribunal in making an award was sustained on the ground that:‑‑'It is a matter of widespread scientific belief and declaration that a wet tree is a ready conductor of a current of electricity, and that a person standing under such a tree is exposed to a degree of danger which does not confront one in the open spaces of a highway or field.'  And the New York Court in Emmick v. Hanrahan Brick and Ice Co., 206 App.Div. 580, 201 N.Y.S. 637, 638, affirmed an award upon evidence  that the employee was struck while working upon a shed which had 'a twisted wire cable, which was looped around the rafters * * * and passed therefrom' within a short distance of where the employee was working.  In the Texas case of United States Fidelity and G. Co. v. Rochester, Tex.Civ.App., 281 S.W. 306, it was held that the finding of an accident board and jury could not be set aside in a case where the employee 'was killed by a stroke of lightning while excavating out doors a pipe line with a steel shovel' because such a finding based on such circumstances could not be said to be unsupported by evidence.  46 A.L.R. at page 1218.

[5]  As in the Texas case, so here, this Court cannot say that the finding of the Trial Judge to the effect that Lett was subjected to an extra hazard within the premises is unsupported by substantial evidence when that evidence is that, while working outdoors and pursuant to his duties, a thunder storm having arisen, he was in the act of cutting off the ignition of an iron or steel pump with aluminum pipes connected therewith, when he was killed by a lightning stroke conducted into his body through such instrumentality.

...


Judgment affirmed with costs assessed against Mason‑Dixon, and the cause remanded.

(Cite as: 205 Tenn. 627,  329 S.W.2d 842)


OMAN CONSTRUCTION COMPANY, Inc. and Standard Accident Insurance Company,


v.


Mrs. Carl Jack HODGE, individually and as guardian for Carla Sue Hodge and Robert Lee Hodge.

Supreme Court of Tennessee.


Oct. 2, 1959.

Workmen's compensation case. The Circuit Court, Sullivan County, John R. Todd, J., allowed compensation, and defendants brought error. The Supreme Court, Prewitt, J., held that evidence sustained finding that employment in which deceased was engaged, when he was killed while working on a road, had resulted in a special risk of his being struck by lightning.

Affirmed.

WORKERS' COMPENSATION k1570

413k1570

Evidence sustained finding that employment in which deceased was engaged, when he was killed while working on a road, had resulted in a special risk of his being struck by lightning.  T.C.A. § 50‑901 et seq.

 PREWITT, Justice.

The Circuit Judge sustained the petition below and allowed Workmen's Compensation under the statute, T.C.A. § 50‑901 et seq.

The case involves the question of whether or not there is material evidence to support the conclusion that the employment in which the deceased workman was engaged resulted in a special risk of his being struck by lightning.

It appears that the deceased was killed September 17, 1958, while he was employed by the Oman Construction Company and was working on a road in Sullivan County.

The deceased was found lying near the center of the road and all up and down the road was road machinery of different types made out of metal.

Fred Dulaney, an expert witness, who testified in this case, was of the opinion that this place is an open area and the fact that there is a rather large concentration of a large mass of metal that it would be attractive to a bolt of lightning more so than it would be in an area where there was not any large mass of metal; and that voltage lines attract lightning and also that uninsulated telephone lines would attract lightning.

In Larsons Workmen's Compensation Law, Volume 1, on Pages 52 and 53, there are numerous lightning cases cited: 'Similarly, the nearness of metal or electrical wiring has generally, alone or in combination with other facts, been held sufficient to show an increased lightning hazard. Among the fact combinations supporting awards will be found the following: a steel bristle broom held by a roadworker; a galvanized can carried by a laborer; a metal roof and metal chains in the barn where the lightning struck; tools in the box on which the employee sat under a tarpaulin; metal tools held by deceased while working on a steel bridge; steel rails and electric power lines near where deceased was walking; metal pipe carried by a cemetery worker; a coil of wire cable hung over rafters a few feet from a carpenter's position; a metal mast and guy wires near an oil‑field worker's place of work; a pipe line near which deceased was working with a shovel; and a telephone switchboard through which lightning reached an operator * * *.'

58 Amer.Jur. Sec. 224: 'It is also generally held that an injury received by a workman at a time when he is seeking shelter from a storm arising during working hours, where he intends to return to work after the storm passes, is the result of an accident arising out of and in the course of his employment, for which compensation can be had. * * *'

The only reported case dealing with death by lightning in Tennessee seems to be Mason‑Dixon Lines, Inc. v. Lett, 201 Tenn. 171, 297 S.W.2d 93, where the deceased was killed while operating a valve to an irrigation pump while in the course of his employment. In that case a recovery was upheld.

In the present case lightning did strike the deceased and killed him under conditions which were created by his employer and described by expert testimony as being more hazardous with regard to being struck by lightning than the position of others in the community, not so located.

This being the case it is distinguishable from the case of Jackson v. Clark & Fay, Inc., 197 Tenn. 135, 270 S.W.2d 389.

We are therefore of the opinion there is no error in the judgment of the lower court allowing compensation and it is affirmed.

(Cite as: 209 Tenn. 412,  354 S.W.2d 246)


John M. WARD, Adm'r of the Estate of Gareth M. Ward, Deceased,


v.


The UNIVERSITY OF the SOUTH et al.


Supreme Court of Tennessee.


Feb. 8, 1962.

Action by an administrator against a university, three of its officials, and a gunsmith, for the wrongful death of a university student as the result of another student's toying with a loaded pistol in a dormitory room and the negligent firing of the pistol. The Circuit Court, Franklin County, Chester C. Chattin, J., sustained demurrers and the plaintiff appealed.  The Supreme Court, Howard, J., held that the complaint was subject to demurrer on the ground that the declaration established an independent intervening cause precluding liability on the part of the defendants.

Affirmed.

HOWARD, Justice. 

In this tort action the plaintiff, as next of kin and duly appointed administrator of the estate of Gareth M. Ward,  sued the defendants, University of the South, three of its officials, and Skip Baker, a gunsmith, for damages for the wrongful death of Gareth M. Ward, age 23, who was killed by a bullet fired accidentally from a pistol by Danforth Lucien Sawyer, Jr., age 19.  The accident occurred in Sawyer's room in one of the University's dormitories.  Both were students at the University, Ward being a junior and Sawyer a sophomore at the time.  Sawyer had previously purchased the pistol from Skip Baker at nearby Cowan, Tennessee.  Hereafter, the University and its three officials will be referred to as the University.

Plaintiff's declaration as amended is in two counts.

The first count alleges that Gareth M. Ward, deceased son of the plaintiff, John M. Ward, was a student at the University of the South at Sewanee, Tennessee, and that he and a fellow student, Danforth Lucien Sawyer, Jr., with several other students, roomed in dormitories on the University Campus; that pursuant to the prevailing social life of the University, Ward on the night of March 18, 1959, decided to pay Sawyer a visit at the latter's room; that upon arrival at Sawyer's room Ward found Sawyer sitting on his bed toying with a loaded pistol which he had previously purchased from the defendant Skip Baker; that while Sawyer was negligently toying with the pistol he caused it to fire accidentally, fatally wounding Ward.

It is alleged that Sawyer, who was not made a party defendant, was negligently and recklessly handling the pistol, and that he kept it in his room in violation of the published regulations of the University.

It is further alleged that the University was negligent in not preventing students from having firearms in their  possession, and in failing to enforce its regulations prohibiting students from having them; that the University knew or should have known of the activities of Baker selling firearms to students at nearby Cowan, Tennessee,  and should have taken necessary precautions to prevent them from purchasing firearms from him; that the foregoing acts of negligence of the University were the proximate cause of the death of Ward.

The second count of the declaration alleges that the defendant Skip Baker, of Cowan, Tennessee, was a seller of firearms in violation of the law, and that he was guilty of negligence per se by selling the pistol to Sawyer, who was a minor, in violation of T.C.A. § 39‑4905; that Baker knew or should have known of the regulations of the University prohibiting possession of firearms by its students, and that he was negligent in not reporting to the University the sale of the pistol to Sawyer; that the aforesaid acts of negligence on the part of Baker were the proximate cause of the death of young Ward.

To the declaration the University and Baker filed separate demurrers, in each of which many grounds were the same.  The Circuit Judge, after writing and filing a careful opinion with citation of authority, sustained several grounds of each demurrer and dismissed the case, and plaintiff has appealed.

While plaintiff has filed a statement of the case, brief and argument which, with exhibits, covers approximately 184 typewritten pages in which he charges error in the judgment sustaining the demurrers and dismissing the case, he has not filed an assignment of errors as required by Rule 14(2) of the Rules of this Court.  Moore v. City of Memphis, et al., 184 Tenn. 92, 195 S.W.2d 623.  Plaintiff's failure to comply with the Rules would alone justify affirmance of the judgment.

 Attached to plaintiff's brief signed by Mr. H. H. Gearinger, of the law firm of Gearinger, Banks & Hutcheson, are several exhibits which are not a part of the pleadings.  These exhibits contain extraneous matters and cannot be considered.  In disposing of a demurrer, the Court is governed wholly and entirely by the face of the pleading demurred to, and cannot look outside of it to information contained in brief of counsel.  Jones v. Ducktown Sulphur, etc., Company, 109 Tenn. 375, 71 S.W. 821; 41 Am.Jur. Sec. 246, pp. 465, 466. Consequently, our review in the instant case being confined exclusively to the face of the declaration, the obvious attempt on the part of counsel to bolster his argument with impertinent matters is highly improper.

  Also, Mr. Gearinger, on page 16 of his brief, asserts that Exhibit 8, which cannot be considered for reasons stated, and the declaration as amended 'gives the lie to the Trial Judge's conclusion that 'The University was not acquainted with all the circumstances.''  (Italics ours)  This disrespectful assertion impugning the motives of the Trial Judge's ruling is not counsel's first offense of this nature; nor is it his first attempt to rely upon impertinent matters in his brief.  In Lansford v. Lansford, a divorce case decided just recently by the Eastern Section of the Court of Appeals, petition for certiorari, this day denied, counsel not only attached to his brief several exhibits containing matters never introduced in evidence, but also made several defamatory charges in his brief impugning the motives of the Chancellor, for which counsel was severely reprimanded by the Court.

Webster's New International Dictionary, 2nd Ed., 1957, defines the word lie as 'a falsehood uttered or acted for the purpose of deception; an intentional statement of an untruth designed to mislead another; anything which misleads or deceives.'  In 53 C.J.S. Lie, p. 823, it says 'the word 'lie' means an untruth deliberately told; the uttering or acting of that which is false for the purpose of deceiving; intentional misstatement.'

Considered in the light of the foregoing authorities defining the word lie, and as the word is commonly used, there is not the slightest excuse for counsel's scandalous and impertinent assertion.  It is not only an unwarranted defamatory imputation upon the integrity of one of the most able, conscientious and impartial trial judges in the State, but a flagrant violation of all the rules of professional propriety which govern the conduct of reputable members of the bar in their relations to the courts of which they are officers and in which they are allowed to practice.

  While it is entirely proper for counsel in his brief to show errors, and apply the law to them, he is not permitted to insert matters which are defamatory, scandalous, impertinent and untrue. Nor will the courts tolerate, either orally or by brief, their use as a vehicle for abuse of the trial judge, or as a forum for an unsuccessful attorney to vent his spite.

5 C.J.S. Appeal & Error § 1327, p. 346, 347, clearly states the law bearing on this sort of offense, supported by an abundance of authority, as follows: 'A brief in no case can be used as a vehicle for the conveyance of hatred, contempt, insult, disrespect or professional discourtesy of any nature for the court of review, trial judge, or opposing counsel; invectives are not argument, and have no place in legal discussion, but tend only to produce prejudice and discord. 'The practice of inserting in briefs language which tends to bring ridicule on the trial judge or jury or which impugns his or their motives and conduct, is considered a very reprehensible one and deserving of the strongest censure, and statements objectionable in this regard will not be considered.  The penalty therefor seems to depend in a measure on the degree of the offense; in a number of cases the reviewing court has seemed to consider it sufficient to reprimand counsel and sound a note of warning against any further repetition of his misconduct.'  § 1327, pp. 346, 347.

Counsel, in the instant case, has exercised the practice of law in this state for several years, and by now should be well informed of the rules and standards required of a licensed attorney.  Many of these rules and standards are defined in the Canons of Professional Ethics which, by Rule 38, have been incorporated in the Rules of this Court.  185 Tenn. 889.  In making the unwarranted assertion in his brief, counsel obviously chose to ignore and violate these rules.  In doing so, his misconduct was highly reprehensible, and he deserves to be and is reprimanded; and he is warned that any further repetitions of misconduct will not be tolerated.

We shall now consider the appeal.

...

The Circuit Judge sustained each of the demurrers on similar grounds of intervening cause.

Succinctly, the declaration on its face shows that after Sawyer purchased the pistol from Baker, who lived several miles from the University, Sawyer took it to his room in violation of the regulations of the University expressly prohibiting students from having firearms; and that while Sawyer was negligently and recklessly toying with the pistol in his room in the presence of others, including Ward, the fatal shot was fired accidentally taking the life of Ward.  The declaration neither alleges the date Baker sold the pistol nor how long Sawyer had had it.  Nor does it allege that Baker knew Sawyer, or knew that he was a student at the University.  Likewise, no charge was made that Baker sold Sawyer a loaded pistol or cartridges therefor, and it may be assumed that the pistol was not loaded at the time of the sale.

 The test of liability under the law of intervening cause requires a person to anticipate or foresee what usually will happen.  It does not require him to anticipate  and provide against what is unusual or unlikely to happen, or that which is remotely possible, but whether it was probable according to the usual experience of persons.  Moody v. Gulf Refining Company, 142 Tenn. 280, 218 S.W. 817, 8 A.L.R. 1243; Moyers v. Ogle, 24 Tenn.App. 682, 148 S.W.2d 637; Ford Motor Co. v. Wagoner, 183 Tenn. 392, 192 S.W.2d 840, 852, 164 A.L.R. 364; Rader v. Nashville Gas Co., 37 Tenn.App. 621, 268 S.W.2d 114; 65 C.J.S. Negligence s 111, pp. 685, 699, 700.

  In Moody v. Gulf Refining Company, supra, the Court said: 'An injury that is the natural and probable consequence of an act of negligence is actionable, and such an act is the proximate cause of the injury.  But an injury which could not have been foreseen or reasonably anticipated as the probable result of an act of negligence is not actionable and such an act is either the remote cause, or no cause whatever, of the injury.'

Applying the foregoing rule to the facts alleged in the declaration and allowing every intendment in their favor, as we are required to do in testing the declaration by demurrer, we think that the mere possibility of either defendant foreseeing or anticipating the tragic consequences of Sawyer's acts was so remote, unreasonable and improbable as to leave no room for speculation.

  Finally, conceding that Baker was guilty of negligence per se in selling the pistol to Sawyer in violation of the provisions of T.C.A. § 39‑ 4905, prohibiting the sale of certain weapons to minors, the unlawful sale created only a condition from which no harm was reasonably foreseeable or could have resulted had it not been for the subsequent, unrelated, unforeseeable, intervening acts of Sawyer, who, at the age of 19 and a sophomore at the University, was capable of comprehending the full import and consequences of his deed.

  The rule is well settled that where two distinct causes, unrelated in operation, contribute to an injury, one of them being a direct cause and the other furnishing the condition by which the injury was made possible, the former alone is responsible for the result.  Nashville, C. & St. L. Ry. v. Harrell, 21 Tenn.App. 353, 110 S.W.2d 1032; Ford Motor Co. v. Wagoner, supra; Louisville & Nashville Railroad Co. v. Head, 46 Tenn.App. 612, 332 S.W.2d 682; Eckerd's, Inc. v. McGhee, 19 Tenn.App. 277, 86 S.W.2d 570; 65 C.J.S. Negligence s 111, p. 685.

Applying the above rule in Nashville, C. & St. L. Rd. v. Harrell, supra, the Court said: "In cases of this character, where two distinct, successive causes, unrelated in operation, to some extent contribute to an injury, it is settled that, where there is an intervening and direct cause, a prior and remote cause cannot be made the basis of recovery of damages, if such prior cause did no more than furnish the condition, or give rise to the occasion, by which the injury was made possible.  It seems to be sound in principle, as well as settled by authority, that where it is admitted or found that two distinct, successive causes, unrelated in their operation, conjoin to produce a given injury, one of them must be the proximate, and the other the remote, cause of the injury, and the court, in passing on the facts as found or admitted to exist, must regard the proximate as the efficient and the consequent cause, and disregard the remote cause.' 'The principles stated in the authorities herein cited (with respect to the proximate cause of an injury) were applied by this court in the case of Eckerd's Inc., v. McGhee, 19 Tenn.App. 277, 86 S.W.2d 570, wherein it was held that the defendant (a druggist) was guilty of negligence in selling, contrary to statute, poisonous drugs, viz., bichloride of mercury tablets and tincture of iodine, to a minor under sixteen years of age, without the written order of some responsible adult person; but that the defendant druggist was not liable in damages to the minor plaintiff, for the reason that her act in voluntarily swallowing the poisons, knowing what she was doing and the probable consequences thereof, and not the negligence of the druggist, was the proximate cause of her injuries; and the judgment of the circuit court for plaintiff was reversed and the suit dismissed.'

In Ford Motor Co. v. Wagoner, supra, the late Chief Justice Chambliss quoted with approval from Street's Foundations of Legal Liability in which the author thus states the doctrine of intervening cause: "Damage cannot be attributed to a given negligent act as the proximate cause when it appears that subsequent to that negligence, a new, independent, and unexpected factor intervenes which itself appears to be the natural and real occasion of the mischief.  The intervening cause breaks the chain of legal causation and relieves the original negligent actor of responsibility."

 
So, taking the allegations of the declaration as true, we are of the opinion that the unforeseeable, unexpected, careless, imprudent and independent intervening acts of Sawyer were the sole, direct and proximate cause of the premature death of Ward, for which neither of the defendants charged would be liable.

It results that we find no merit in the appeal, and the judgment of the Trial Judge sustaining the demurrers and dismissing the case is affirmed at the costs of plaintiff‑in‑error.

PREWITT, C. J., and BURNETT and FELTS, JJ., concur.

(Cite as: 53 Tenn.App. 130,  381 S.W.2d 308)


Phyllis DAVIS, b/n/f


v.


The COUNTRY CLUB, INC., et al.


Clifford DAVIS


v.


The COUNTRY CLUB, INC., et al.


Court of Appeals of Tennessee, Eastern Section.


April 24, 1963.


Certiorari Denied by Supreme Court July 15, 1963.

Invitee brought action against country club for injuries sustained when struck by bolt of lightning while in weather shelter, and the invitee's father brought action against the country club for medical expenses and for loss of services. The Circuit Court, Hamblen County, John R. Todd, J., entered judgments in favor of the country club, and the invitee and her father brought error.  The Court of Appeals, Cooper, J., held that the country club was not negligent in maintaining the weather shelter, which had a gabled roof peaked about 10 feet above the ground, where ground elevation 87 feet away from shelter was higher than the shelter.

Judgments affirmed.

COOPER, Judge.

The plaintiff Phyllis Davis brought suit, by next friend, against the defendants, the Country Club, Inc., Ralph Massengill, Ralph Doyal and J. B. Christmas, trustees, seeking to recover damages for personal injuries received when she was struck by a bolt of lightning while in a weather shelter located on the defendants' property.  Her father, Clifford Davis, brought suit seeking to recover for medical expenses incurred and to be incurred in the treatment of his daughter's injuries and for loss of her services.  The plaintiffs were each awarded a jury verdict of $25,000.00 against the defendants.  On motion, the Court set aside the verdicts, and directed verdicts in favor of the defendants, resulting in the dismissal of the suits.

The plaintiffs filed motions for a new trial, and, when they were overruled, perfected their appeal.  The assignments of error present the one question of whether or not there was 'material evidence in the record from which a jury could find the defendants guilty of negligence' which proximately caused the plaintiffs' injuries and damages.

  At the outset, it should be pointed out that there is general agreement that the plaintiff Phyllis Davis was an invitee on the premises of the defendant Country Club at the time she received her injuries.  As such, the Country Club owed her the duty of exercising reasonable care to keep the premises in a reasonably safe and suitable condition, including the duty of removing or warning against a dangerous condition which it knew or should have known, in the exercise of reasonable care, to exist.  Walls v. Lueking, 46 Tenn.App. 636, 332 S.W.2d 692; Kendall Oil Co. v. Payne, 41 Tenn.App. 201, 293 S.W.2d 40.  Liability, if any, of the Country Club must be sustained on the ground that it had superior knowledge of a perilous condition on the premises and it would not be liable for injuries sustained from dangers that were obvious, reasonably apparent, or as well known to the invitee as the owner. Broome v. Parkview, 49 Tenn.App. 725, 359 S.W.2d 566; Kendall Oil Co. v. Payne, supra.

In the leading case of Illinois Cent. R. Co. v. Nichols, 173 Tenn. 602, 612, 118 S.W.2d 213, 217, it was said: 'In order to impute to the owner knowledge of a dangerous thing, or place, the danger therefrom must be such as it recognized by common experience, or might reasonably be expected or anticipated by a person of ordinary prudence and foresight.'

  In determining if the Country Club exercised reasonable care, it is proper to consider the nature of the property, the use for which it was intended and the particular circumstances of the case.  Walls v. Lueking, supra; 65 C.J.S. Negligence § 45, page 532.

The record reveals that in April 1957, the defendant trustees, as a part of a community improvement program of the Morristown Chamber of Commerce, acquired property for the development of a country club and golf course.  The property acquired, having formerly been a prosperous farm, consisted of open, gently rolling, low hills and no one point was drastically higher than another.  The portion of the property set aside for the club house and golf course was leased to the defendant Country Club, Inc.

In developing and operating the golf course, the defendant Country Club, Inc. constructed several open wooden weather shelters or sheds at various locations on the golf course.  These shelters were constructed so that the gabled roof peaked approximately 10 feet from the ground.  One of these shelters was located near the 16th green, and was so placed that it was on a small knob or knoll.  One witness estimated that the peaked roof of the shelter was higher than any other object within an estimated radius of 200 feet; however, an engineering drawing  was introduced showing that the ground elevation of the 16th tee, 87 feet away, was 7 feet 6 inches higher than the shelter.

On July 23, 1961, Phyllis Davis, 14 years of age, was playing golf in company with a 16 year old companion, John David Reitz.  Storm clouds arose; however, the plaintiff and her companion, believing that they could complete several more holes of golf before the storm began, continued playing rather than returning to the clubhouse.  When the storm struck some 30 minutes later, Phyllis and her companion sought cover in the weather shelter near the 16th green.  John Reitz left the shelter to cover the golf clubs which had been left in the golf cart nearby.  As he was returning to the shelter, a bolt of lightning struck the shelter causing serious injuries to Phyllis Davis and rendering John Reitz unconscious.  The only damage done to the shelter was to knock a small splinter of wood from the underside of the roof, and to split one of the boards used in making the benches inside the shelter.

  Lightning, or a bolt or stroke of lightning, occurring in the atmosphere during storms is an act of God.  Bennett v. Southern Railway Company, 245 N.C. 261, 96 S.E.2d 31, 62 A.L.R.2d 785; Gleeson v. Virginia Midland Railway Co., 140 U.S. 435, 11 S.Ct. 859, 35 L.Ed. 458, 462; Sauer v. Rural Co‑op. Power Ass'n of Maple Lake, 225 Minn. 356, 31 N.W.2d 15; 2 Words and Phrases, Act of God, pp. 287‑288, Lightning.

In Ferebee v. Norfolk Southern R. R. Co., 163 N.C. 351, 79 S.E. 685, 686, 52 L.R.A.,N.S., 1114, Hoke, J., writing for the Court said, quoting from Shearman and Redfield on the Law of Negligence, 6th Ed., Sec. 16b:  "The rule is the same when an act of God or an accident combines or concurs with the negligence of the defendant to produce the injury or when any other efficient cause so combines or concurs; the defendant is liable if the injury would not have resulted but for his own negligent act or omission."

The Court, in Bennett v. Southern Railway Company, 245 N.C. 261, 96 S.E.2d 31, 36, 62 A.L.R.2d 785, said:  'Legal responsibility for negligence joined with an act of God depends upon the fact that the negligence operated as an efficient and contributing cause of injury.  Otherwise, the case will fall within the rule that no action lies for an injury attributable to an unavoidable accident.  'One who is under a duty to protect others against injury cannot escape liability for injury to the person or property of such others on the ground that it was caused by an act of God unless the natural phenomenon which caused the injury was so far outside the range of human experience that ordinary care did not require that it should be anticipated or provided against, and it is not sufficient that such phenomena are unusual or of rare occurrence.'  65 C.J.S., Negligence, s 21, p. 433.'

The precise question, then, we have for decision is this:  Considering the plaintiffs' evidence as true and in the light most favorable to them, and giving to them all reasonable inferences to be drawn from the evidence, have they produced evidence that the defendant was negligent, and that such negligence, joined with an Act of God, was the proximate cause in whole or in part of the plaintiffs' injuries and damages? If so, the plaintiffs' cases should have been submitted to the jury.  If not, the action of the trial court in directing verdicts for the defendants and dismissing plaintiffs' cases was correct.

The plaintiffs contend (1) that the defendants were  guilty of negligence in locating the shelter so that it was exposed and was higher than the surrounding ground as it created a hazardous and dangerous place because of lightning; and (2) that having so located the shelter, the defendants were guilty of negligence in failing to provide lightning protecting equipment for the shelter.

Several expert witnesses testified concerning lightning and its effect and the consensus of their testimony seems to be that, all other things being equal, lightning would tend to strike a person, building, tree or any other object in open country, where the person, building, tree or object was higher than the surrounding ground.  The experts were further in agreement that there is nothing we can do to prevent lightning from striking, but that damage can be eliminated or minimized by enclosing a structure in metallic conductors which will take the electric current.

Mr. H. M. Scull, a professor at the University of Tennessee, stated that the shelter was more than an 'average' hazard because of its location.  No effort was made to define an 'average' hazard.  Dr. W. E. Deeds, also a professor at the University of Tennessee, testified that the hazard of a person being struck and injured by lightning while in the shelter was less than that of being struck and injured while standing in the open on a golf tee.  In either instance, the hazard was caused by being in the open and being higher than the surrounding ground.

Admitting that the possibility of the weather shelter being struck by lightning, because of its location, was more than an 'average' hazard, it would still be very remote as shown by the infrequency of lightning striking the innumerable objects meeting the test of being in the open and being higher than the surrounding ground.  In the present case, there was higher ground only 87 feet away; yet, lightning struck the shelter.

As pointed out by Judge Parker of the North Carolina Supreme Court in Bennett v. Southern Railway Company, 245 N.C. 261, 96 S.E.2d 31, 37, 62 A.L.R.2d 785:  'Where lightning will strike, to use a Mohammedan phrase, God knows.'

The Texas Court of Civil Appeals said in Western Telephone Corp. v. McCann, Tex.Civ.App., 69 S.W.2d 465, 468: 'It may be technically true, as appellant and its experts contend, that the phenomena of lightning is 'highly complex,' rather than 'freakish.'  As a practical matter, the uncertainties inherent in a bolt of lightning may not be encompassed in either or both of those terms, or in any term of any known language.  It is known, only, that it is all‑powerful, all‑embracing, inconsistent, uninstructable, searching, terrifying, beautiful, deadly.  It is no respecter of persons, places, or occasions.'  See also Bennett v. Southern Railway Company, supra.

  In our opinion, after considering the evidence in this case in the light most favorable to the plaintiffs, the only reasonable conclusion to which fair‑minded men could arrive is that the danger of the shelter being struck by lightning was so remote as to be beyond the requirement of due care, and, therefore, the injuries and damages of the plaintiffs were not caused in whole or in part by any negligence of the defendants.  Bare possibility is not sufficient.  'Events too remote to require reasonable prevision need not be anticipated.'  Brady v. Southern R. Co., 320 U.S. 476, 64 S.Ct. 232, 88 L.Ed. 239.

 As said by Mr. Justice Holmes, when on the Massachusetts Court, 'If men were held answerable for everything they did which was dangerous in fact, they would  be held for all their acts from which harm in fact ensured. The use of the thing must be dangerous according to common experience, at least to the extent that there is a manifest and appreciable chance of harm from what is done, in view either of the actor's knowledge or of his conscious ignorance.'  Com. v. Pierce, 138 Mass. 165, 52 Am.Rep. 264.

We conclude, therefore, that the judgments of the trial court were correct and must be affirmed.  Costs of the appeal are adjudged against the plaintiffs and their sureties.

McAMIS, P. J., concurs.

(Cite as: 808 S.W.2d 41)
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Widow of golfer who was killed when he was struck by lightning on State‑owned golf course brought wrongful death action against State.  The Claims Commission, D. Mike Robertson, C., found for State and appeal was taken.  The Court of Appeals reversed.  On appeal, the Supreme Court, Drowota, J., held that State's conduct did not fall below applicable standard of care and even conduct purported to be negligent was not proximate cause of golfer's death.

Reversed and remanded.


OPINION

DROWOTA, Justice.

In this wrongful death case, the State of Tennessee, Defendant‑ Appellant, appeals the decision of the intermediate appellate court awarding $300,000.00 to the Plaintiff, Rebecca Hames, Plaintiff‑Appellee.  The sole issue in this appeal is whether the absence of lightning proof shelters or devices to warn golfers of thunderstorms on a golf course owned and operated by the State of Tennessee, constitutes a negligently created or maintained dangerous condition within the meaning of T.C.A. § 9‑8‑307(a)(1)(C). [FN1] For the reasons set forth below, we reverse and remand.

The proof at trial revealed that the decedent, Phillip Hames, 36 years old at the time of his death on July 3, 1987, was employed as an organist and choir master at the First Presbyterian Church at Kingsport.  He graduated from college magna cum laude with a music degree.  He was regarded as a musical genius and hoped to ultimately become a concert pianist.

The decedent's wife testified that her husband began to develop an interest in golf in the fall of 1986.  She testified that he played at least 20 times and that most of those rounds were played at the Warrior's Path State Park where he was struck by lightning on July 3, 1987.  On that particular day, the decedent and two golfing companions checked out carts and began to play at approximately 1:45 p.m.  Although the weather was overcast, there were no signs or warning devices informing players what to do in case of violent weather.  There were no weather shelters on this particular course although funding for them had been requested over a ten year period.  The cost of constructing one lightning proof shelter was estimated to be $4,500.00.  Approximately 25 minutes after the three men began to play, a thunderstorm moved over the golf course area. Lightning began at about this time and continued until approximately 2:30 p.m. Shortly thereafter, the three golfers were discovered underneath two trees after having been struck by lightning.  The trees were located on a small hill, proving to be a deadly combination.  The Plaintiff's decedent was instantly rendered brain dead upon being struck by the lightning.  The death certificate indicates that he died from cardiac arrest due to electrocution by lightning.

The record establishes that although the decedent was not an expert golfer, he was certainly familiar with the layout and grounds of the golf course and had previously played golf at Warrior's Path State Park.  On the day he was struck by lightning, no signs were posted warning golfers to seek cover in the event of a thunderstorm and no effort was made to clear the golf course by course employees.  The Plaintiff contends this is significant because Warrior's Path State Park golf course operated under the United States Golf Association's rules.  These rules specifically warn of the dangers of lightning to golfers and make suggestions for the prevention of such danger.  The USGA recommends the posting of notices outlining these dangers and precautions to minimize them.  An electrical engineer who testified on behalf of the State stated that it was possible to design a lightning proof shelter on golf courses.  The electrical engineer further testified that lightning is a well known hazard on golf courses and that it presented no greater hazard there than in any other open area.  Significantly, there was expert testimony that no recognized standard existed that golf courses be equipped with lightning proof shelters or with warning devices, although some golf courses in state parks are equipped with shelters. [FN2]  A golf course architect and engineer testified that he and his consulting firm have designed approximately 45 golf courses throughout the southeast of which none had provisions for any type of lightning proof shelters.  Of the approximately two hundred courses that the golf course architect has been on, very few had warning devices.  This particular expert, who is also an avid golfer, stated:

 "I think golfers are such that they understand the basic rules or they should understand the basic rules.  Whether it's golfing or boating there are some things that let's say are kind of unwritten laws or things that you learn as one grows up and I think whether you're out on a lake and you see a storm coming up or whether you're out on a golf course and you see a storm coming up you learn to stop and go to the club house or you learn to stop and go to the bank and seek cover."

A professional golfer, who has played on three to four hundred different courses, testified that he has never played for enjoyment or for practice when warning sirens were in place;  such devices are used only to stop tournaments. The manager of the golf course subject to dispute here testified that the distance from where Mr. Hames was struck by lightning to the clubhouse was about 800 yards and that it would have taken less than two minutes to get there in a golf cart.  The manager, referring to other golfers on the course, stated that "most everyone had gone in."

The Plaintiff sued the State of Tennessee for the wrongful death of her husband.  The complaint was predicated upon the theory that, although lightning is generally regarded as an act of God, the death was the result of the State's negligence in failing to erect lightning proof shelters or maintaining a warning system to vacate the golf course during electrical storms.  In the State's response, it was affirmatively asserted that the decedent died from dangers the risk of which he assumed, that he, himself, was negligent by seeking shelter under a tree on a hill, and that the death resulted from an act of God as opposed to actions (or inactions) taken by the State as owner and operator of the golf course.  When the matter was tried in 1989, the Claims Commissioner found in favor of the State, reasoning that there is no industry standard requiring storm shelters or warning devices and that "common knowledge tells one that lightning is dangerous."  The Commissioner stated: "It is common knowledge by persons of ordinary or greater intelligence, such as Mr. Hames, that lightning is a powerful, deadly, and potent act of God and nature.  While negligence of man, when combined with an act of God is actionable, if the injury would not have resulted but for the negligent act, the absence of a horn does not seem to be such an act.  Lightning is accompanied by thunder, the ominous sound of the approach of the power in the storm.  No warning device could be louder or be more accurate than thunder. Thunder warns all persons that lightning is near.  It just does not seem that man can devise any warning device which approaches the efficiency of thunder. The absence of a warning device would not create a dangerous condition on state controlled real property.  Furthermore, claimant contends that the State either did not have a policy to clear the course during storms, or should have had one, or if they had, they did not follow that policy.  The Commissioner finds from listening to the proof that no policy existed to clear the course. Further, the absence of this policy did not create a dangerous condition on state controlled real property.  Nor was there evidence that the industry standard required such a policy. Also, the absence of signs concerning lightning ... were contended to create a dangerous condition by failure to warn of the dangers of lightning, and the precautions to take.  Again, common knowledge tells one that lightning is dangerous.  It does not seem to the Commissioner that the absence of the signs creates or maintains a dangerous condition on state controlled real property."

Finding that the evidence preponderated against the conclusions of the Commissioner, the Court of Appeals reversed and awarded the Plaintiff $300,000.00.  The intermediate appellate court found that the State had notice of a dangerous condition established by "the evidence not adhering to the rules of the golfing association, repeated requests for shelters by park employees before the incident, and the park manager's observation in an official memorandum that these deaths might not have occurred had shelters been available."  The Court also rejected the contributory negligence defense, opining that there was no evidence that the deceased possessed any particular knowledge as to the hazards of lightning on golf courses.  The Court went on to state that "[t]he failure to post signs warning of the hazards of lightning on the golf course coupled with the failure to provide lightning proof shelters, along with the lack of a policy to clear the course during thunderstorms, constitute the proximate cause of Plaintiff's death.  The argument that deceased was in a place of danger when struck by lightning proves too much."

 The Plaintiff has the burden of establishing that the State negligently created or maintained a dangerous condition on the golf course and further that foreseeability of the risks and notice had been given to proper State officials at a time sufficiently prior to the injury to enable appropriate remedial measures.  T.C.A. § 9‑8‑307(a)(1)(C).  The statute itself provides that the State's liability is to be predicated upon "traditional tort concepts of duty and the reasonably prudent person's standard of care."  T.C.A. § 9‑8‑307(c).  For purposes of determining liability under the statute, the State is to be treated as a private individual.  T.C.A. § 9‑8‑307(a)(3),(d).  Thus, for the purposes of deciding the State's liability after removal of immunity, the statute codifies the common law obligation of owners and occupiers of land.  Sanders v. State, 783 S.W.2d 948, 951 (Tenn.App.1989).  We note that any discussion of "negligently created or maintained conditions," "reasonable care," and "foreseeability of risks" inescapably involves traditional principles of negligence law generally, these being:  (1) a duty of care owed by the Defendant to the Plaintiff;  (2) conduct falling below the applicable standard of care amounting to a breach of that duty;  (3) an injury or loss;  (4) causation in fact;  and (5) proximate, or legal, cause.  See McClenahan v. Cooley, 806 S.W.2d 767 (Tenn.1991).  There is no question that the State owed a duty to Mr. Hames as the owner and operator of the golf course to exercise reasonable care under all of the attendant circumstances to make the premises safe.  Hudson v. Gaitan, 675 S.W.2d 699, 703 (Tenn.1984).  There is also no question that there has been an injury and that causation in fact has been established in this case.

 The parties are in agreement that lightning is generally regarded by the law as an act of God.  "Any misadventure or casualty is said to be caused by the act of God when it appears by the direct, immediate, and exclusive operation of the forces of nature, uncontrolled or uninfluenced by the power of man and without human intervention."  Butts v. City of South Fulton, 565 S.W.2d 879, 882 (Tenn.App.1978).  See also California Spruce Co. v. Black Mt. Ry., 139 Tenn. 137, 201 S.W. 154 (1917) (act of God is a "happening, due directly and exclusively to a natural cause or causes in no sense attributable to human agencies, which happening is not to be resisted or prevented by the exercise of such foresight, prudence, diligence, and care as the situation of the defendant may reasonably have called it to exercise."); Gordon v. Buchanan, 13 Tenn. 71 (Tenn.1833) ("[e]verything may be said to be immediately the act of God.  But this ... has acquired, by a long course of concurrent adjudication, a limited and definite meaning ... disaster with which the agency of man has nothing to do such as lightning, tempest and the like.").

In Davis v. Country Club, Inc., 53 Tenn.App. 130, 381 S.W.2d 308 (1963), lightning was held to be an act of God.  Davis presented the situation where a golfer sought refuge when a storm arose in a weather shelter which was not lightning proof.  The Plaintiff was injured after lightning struck the shelter and she sued the owners and operators of the course on the theory that it was negligent not to provide lightning protection equipment for the shelter in view of its relative elevated position on the golf course.  The Court noted that no action lies for an injury wholly attributable to an act of God, but that legal responsibility for negligence joined with an act of God depends upon whether the negligence operates as the proximate cause of the injury.  While the plaintiff in  Davis had been injured when the course owner and operator's weather shelter in which she was standing was struck by lightning, the court determined that the only reasonable conclusion to which fair minded persons could arrive was that the danger of the shelter being struck by lightning was so remote as to be beyond a requirement of due care, and therefore there could be no recovery.  Affirming the judgment rendered in favor of the defendant, the court concluded that the possibility of injury was not sufficient, and anticipation of events of this type were too remote to impose legal liability.  "Bare possibility is not sufficient."  Davis 381 S.W.2d at 311.  The Davis decision is consistent with the general rule that if injury or damage results from an act of God and, concurrently, an act of negligence by the defendant, the defendant cannot escape liability if the injury or damage would not have occurred except for the defendant's failure to exercise due care.  See Annotation, Personal Injury or Property Damage Caused by Lightning as Basis of Tort Liability, 46 A.L.R. 4th 1170 (1986);  1 Am.Jur.2d "Act of God," § 1 et seq. 1962.  Professor Prosser observes: "It is quite often said in cases that when the negligence of a defendant 'concurs' with an act of God, which is to say an unforeseeable force of nature, the defendant is to be held liable.  Sometimes it is a problem what this is supposed to mean.  In most of the cases the result brought about by the act of God is the same as that threatened by the defendant's negligence, so that the defendant is held liable for the foreseeable result.  Where a totally different result is brought about, most cases agree that there is no liability, even though there is concurrence in causation." Prosser and Keaton, The Law of Torts, § 44, p. 314‑15 (5th Ed.1984).

Applying the foregoing principles to the facts presented here, we are persuaded that there can be no recovery as a matter of law.  While there are a variety of ways to analyze this case, there are two problems we think fatal to the Plaintiff's claim:  (1) no conduct falling below the standard of care and (2) no proximate causation, both of which are essential elements of proof in a case such as this.  As to proximate causation, it appears that the proximate cause of the death was the bolt of lightning, as opposed to anything that the State may or may not have done.  While the argument can be made that the absence of lightning proof shelters and warning devices was to some extent responsible for the death, the rule is that where two distinct causes, unrelated in operation, one of them being the "direct cause" and the other furnishing the condition by which the injury was made possible, the former alone is to be regarded as the proximate cause of the result.  Ward v. University of the South, 209 Tenn. 412, 354 S.W.2d 246, 251 (1962).  Even assuming that the failure to provide shelters or utilize warning devices was negligence, such failure merely furnished the condition by which lightning could strike the decedent.

 With regard to conduct falling below the applicable standard of care, and on a more fundamental level than proximate cause, is the realization that lightning is such a highly unpredictable occurrence of nature, that it is not reasonable to require one to anticipate when and where it will strike.  Stated another way, the risk to be guarded against is too remote to impose legal liability.  We also think the risks and dangers associated with playing golf in a lightning storm are rather obvious to most adults.  It would have taken less than two minutes for the decedent and his companions to reach the relative safety of the clubhouse.  It is reasonable to infer that a reasonably prudent adult can recognize the approach of a severe thunderstorm and know that it is time to pack up the clubs and leave before the storm begins to wreak havoc. Indeed, most of the golfers on the course did just that.  It is also significant that there is no industry standard to implement warning devices or shelters that are lightning proof;  indeed, the proof clearly reveals that most golf courses do not contain either warning devices or lightning proof shelters.  Customary conduct, while not conclusive or controlling, may be considered as furnishing a standardized gauge and as one circumstance to be weighed along with all others in determining whether or not ordinary care has been exercised.  See Bryan v. Hubbard, 32 Tenn.App. 648, 225 S.W.2d 282 (1949).  With regard to the USGA rules, the superintendent of Warrior's Path testified that the rules govern primarily tournament play and thus they are not applicable here.  In sum, we hold that the defendant's conduct did not fall below the applicable standard of care, reasonableness under all the circumstances, and thus there was no negligence.  Even beyond this, the conduct (or lack of it) purported to be negligent was not the proximate cause of the death.

For the foregoing reasons, the judgment of the Court of Appeals is reversed, the complaint dismissed, and the matter remanded for any further proceedings that may be necessary.  Costs of the appeal are adjudged against the Plaintiff.

REID, C.J., O'BRIEN and DAUGHTREY, JJ., and WADE, Special Justice, concur.

FN1. T.C.A. § 9‑8‑307 vests the commissioner with the jurisdiction to determine all monetary claims against the state falling within one of several categories, one of which is:  "Negligently created or maintained dangerous conditions on state controlled real property.  The claimant ... must establish the foreseeability of the risks and notice given to the proper state officials at a time sufficiently prior to the injury for the state to have taken appropriate measures."  T.C.A. § 9‑8‑307(a)(1)(C).

FN2. Of the eight golf courses owned and operated by the State, three have weather shelters.  The record implies that these are not lightning proof.

^ From a publicly available exercise by Professor Richard B. Capalli, Temple Law School.  Richard Cappali, The American Common Law Method (Transnational Publishers Inc., 1997) is highly recommended.
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